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The Alaska Supreme Court has held that liability insurers have separate duties to
defend and to indemnífy their insureds. The duty to defend is broader than the duty to
indemnify.ut The duty to defend arises "if the complaint on its face alleges facts whjch,
standing alone, give rise to a possible finding of liability covered by the policy."ss lf the
complaint does not contain such allegations, there is a duty to defend where "the true
facts are within, or potentially_^within, the policy coverage and are known or reasonably
ascertainable to the insurer."s6
ln fact, in a case in which the Alaska Supreme Court assumed that the trial
court's instructions to the jury were valid (because the insurer did not argue that the
instructions misstated the law), the court accepted the principle that an insurance
company investigating a claim has an affirmative duty to diligently search for evidence
supporting coverage for the claim. The jury instruction in question told the jury that, if
the insurer merely seeks to discover evidence that defeats the claim, it holds its
interests above the interests of its insured.5T

ln cases where the insurer asserts either policy or coverage defenses, and
defends its insured under a reservation of rights, the Alaska Supreme Court has held
that there are various conflicts of interest between the insurer and the insured. For
example, where the insurer knows it can later assert non-coverage, it may only go
through the motions of defending, or it may defend in such a way as to increase the
likelihood of a verdict on an uninsured claim versus a covered claim. These conflicts
require the insurer to surrender its right to control the defense whenever the insured
refuses to accept the insurer's reseryation of rights.s8 Consequently, when the insurer
wishes to reserve its rights, and doing so creates a conflict of interest, then the insurer
must allow the appointment of independent counsel to defend the insured. The
independent counsel is selected by the insured.
Guidelínes regarding the duty to appoint independent counsel were codified by
the Alaska legislature in 1995 at AS 21.89.100. AS 21 .89.100(b) provides that
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reservations of rights regarding policy limits, punitive damages, or the fact that the
' insurer denies coverage for some of the claims in the action do not create conflicts
of
interest. Notwithstanding subsection (b), ¡f the insurer reserves its rights on an issue for
which coverage is denied, the insurer shall provide independent counsel to the insured.
Where the reservation creates a conflict of interest, insurers may require that
independent counsel have at least four years' experience in civil litigation, including
defense experience in the general subject area at issue.' The insurer may also require
independent counsel to have malpractice insurance. The insurer's obligation to pay the
independent counsel's fee is limited to the rate paid by the insurer to defense attorneys
in similar actions in the communíty where the action is being defended.
In cases where independent counsel must be appointed, independent counsel
and the insured are obligated to consult with the insurer regarding the civil action and
must disclose to the insurer all information relevant to the civil action, except information
that is privileged and relevant to disputed covera$e. Both independent counsel and the
counsel representing the insurer shall be allowed to participate in all aspects of the civil
action. The insured may waive the right to select independent counsel by signing a
statement as prescribed in the statute.ss

ln cases involving intra famity torts (e.g., child suing parent for injuries caused by
parent's negligence) the Alaska Supreme Court has held that the parent's liability
insurer is the real party in interest and that the insurer's interest in the action should be
disclosed to the jury in order to allow the jury to fully and fairly evaluate the case and the
testimony and to prevent undue confusion or prejudice.60 Because of the court's
concern that, in a lawsuit among family members, there is a danger of fraud and
collusion (such that the defendant-insureds might stand to gain monetarily from an
adverse verdict funded by the insurer) the court held that neglþent tortfeasors must be
prevented from sharing in any award resulting from their conduct. This is true whether
the negligent person would have benefited directly, as a specified beneficiary under the
wrongful death statute, or indirectly through intestate succession. However, this rule
does not result in a reduction of the damage award by the pro rata share otherwise
payable to the negligent party. lnstead, ineligible beneficiaries are deemed to have
renounced their right to recovery.
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