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Much of the litigation involving construction contracts pertains to the interpretation and effect of contract provisions. ln Alaska, the court will apply the reasonable
expectations of the parties standard (i.e., the sense in which the party using the words
should reasonably have apprehended that they would be understood by the other
party).'
lndemnification clauses (discussed at Tab 10 -- lndemnity) provide a method of
shifting project risks from one party to another. These clauses are valid in Alaska
.*""pi where indemnification would tend to promote a breach of public policy.2 The
public policy exception is applicable where the duty to perform is one owed to the public
at large.3 This typically occurs where one of the parties is a public utility or a common
carrier.o

ln addition to shifting responsibility for the payment of any damages that may be
awarded to the claimant, an express indemnity provision will allow the promisee to
recover its full attorney's fees and costs.s
AS 45.45.900 declares that any construction contract provision purporting to
exculpate the promisee from its own liability for damages arising from the sole
negligence or willful misconduct of the promisee (including the promisee's agents or
independent contractors) is against public policy and is therefore void and
unenforceable. However, this statute only applies when the indemnitee is solely
negtigent.u These clauses are not per se unenforceable, but instead have been
interpreted to bar indemnity based on the indemnitee's sole negligence. This is a
determination of fact for the trier of fact, and until such determination has been made,
the indemnitor may have a duty to defend. This duty is separate from the duty to
indemnify and arises when a claim within the scope of the indemnity clause is made
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requ¡r¡ng a defense. The duty to indemnify does not arise until the indemnitee is liable
for damages.t

Arbitration clauses are favored in Alaska as a means of resolving disputes
without court interference but the parties will likely have no right to appealthe
arbitrator's decision in the absence of fraud, corruption, or gross negligence during the
arbitration.s Liquidated damages clauses have also been upheld as valid in Alaska.e
As in other types of contract dísputes, only those damages which are reasonably
and foreseeably caused by the breach, and that can be proven with reasonable
certainty, are recoverable. Accordingly, damages in construction contract litigation
should be proven using some form of the "actual cost" method, in which each element
of extra expense incurred because of the breach is added together for a total claim.to A
"total cost" approach to proving damages, in which the contractor attempts to prove its
damages by the difference between its expected costs and its actual costs, is strongly
disfavored.tt The reason for disfavoring a total cost method is its assumption that all of
the additional cost is caused by the defendant's breach of contract. Other methods of
estimating damages that use these same types of assumptions are also disfavored,
even though they may not be denominated "total cost" methods.tz A "total cost"
method, however, may be used to prove damages under limited circumstances. The
contractor must affirmatively show four elements before being permitted to use a total
cost approach: 1) that these particular types of losses are impossible or highly
impracticable to determine with a reasonable degree of accuracy, 2) that its bid was
reasonable, 3)that its actual costs were reasonable, and 4) that it was not responsible
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for the added expenses.l3 Total cost estimation of damages is available only as a "last
resort."
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